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APPELLANT'S STATEMENT OF QUESTIONS PRESENTED 


1. May the court imprison the Appellant for resisting a court 
order to pay money to the Appellee or into the registry of the court, 
or put up a supersedeas bond, after an adverse decision involving said 


sum, and pending appeal ? 


2. May a court commit Appellant for a civil contempt for failure 
to comply with its order, when the litigation out of which it grew is 
still pending and undisposed of by this Court when the contempt was 
adjudged? | 


3. Is an order to pay money in the nature of a mandatory injunc- 
tion and as such stayed pending an appeal of said order? 


4. Will a contempt for failure to comply with an order to pay 


money lie where payment of said money can be enforced by execution? 


5. Where by stipulation it is determined that Appellant did not 
have the funds at issue, and where by subsequent attachment against 
Appellant's property, Appellee has attached more than sufficient funds 
to satisfy a judgment, may the said Appellant be held in contempt of 
court for failure to pay over said sum pending appeal ? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,973 


P. DAVID STERLING, | 
| 
Appellant | 


Vv. 


LINTON M. COLLINS, | 
Collector of the Estate of Frederick A. Sterling, 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Linton M. Collins, Collector of the Estate of Frederick A. Ster- 
ling, has, by order of this Court, been substituted as Appellee in this 
action in the place of James A. Crooks, Conservator of the Estate and 


Personal Welfare of Frederick A. Sterling. 


On the 9th day of January, 1957, in a suit and counterclaim, 


between Leroy J. Blackwelder and James A. Crooks, Conservator, 
consolidated with a hearing on a rule to show cause issued against 

P. David Sterling by James A. Crooks, judgment was given against 

said Leroy J. Blackwelder, and against P. David Sterling, Appellant. 
From these judgments appeal was taken. Pending said appeals Appellant 
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resisted the court order to pay over the sum of $57,009.62 to the 
Appellee or into the registry of the court; and, on motion of James A. 
Crooks, the Appellant was adjudicated in contempt of court. 


Thereafter the Appellant moved the court to vacate the order 
holding him in contempt, which motion the court denied. 


It is from the order holding the Appellant in contempt and commit- 
ting him, and from the denial of the motion to vacate said order of 


adjudication and commitment, that the Appellant appeals. 


This Court has jurisdiction of the appeal under Title 28 of the 
United States Code, Sections 1291 and 1292. 


STATEMENT OF THE FACTS 


Leroy J. Blackwelder entered into a contract to borrow certain 
securities from Frederick A. Sterling, which contract he made with 
the son of Frederick A. Sterling who held a power of attorney from 
his father. 


Subsequently a conservator was appointed for Frederick A. 
Sterling, and said conservator intercepted some of the securities 
which Blackwelder had been entitled to use under the contract. Asa 
result Leroy J. Blackwelder brought suit, asserting the contract and 
demanding the return of the intercepted securities. The conservator 
answered and filed a counterclaim to recover that portion of the funds 
which he had not successfully intercepted. At the same time the con- 
servator issued a petition for rule to show cause (R. 1), naming the 
Appellant, P. David Sterling, donee of power of attorney from Fred- 
erick A. Sterling, as the respondent and seeking the recovery of the 
same funds upon which the counterclaim against Blackwelder had been 
asserted. The respondent below had answered (R. 4), and both the 
rule to show cause and the civil action were consolidated for trial and 
heard together. 
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From the order (R. 10) (J.A. 1) requiring the Appellant to 
deliver said funds to the conservator an appeal was taken (R. 11) 
(J.A. 2). Pending said appeal Appellant, P. David Sterling, did not 
pay the sum of $57,009.62 to the said conservator or into the registry 
of the court as ordered on the rule to show cause, nor did he post a 
supersedeas bond which had been set by the court at $7 5,000.00. : 
The Appellee moved to adjudicate P. David Sterling in contempt of 
court (R. 12) (J.A. 2), averring that P. David Sterling had no assets 
within the District of Columbia, and that by his failure to comply with 
the order of the court he had prejudiced the personal welfare and 
estate of Frederick A. Sterling for whom the Appellee was conservator. 
(R. 14&15) (J.A. 3) 


The court upheld the motion and, on the oork day of April, 1957, 
held the Appellant in contempt (R. 17) (J.A. 4)." 


Thereafter, on the 25th of April, 1957, James A. Crooks, the 


conservator, executed by writ of attachment on the assets of P. David 


Sterling, and said garnishees did under oath answer (R. 32-35) (J.A. 
11-14) the said writ of attachment showing assets in money and debts 
of $136,948.80, of which amount Appellant is entitled to one-third, 

and ownership of real estate of a value in excess of $65, 000.00 (R. 21) 
(J.A. 6). 


The Appellee did not condemn said funds nor execute on said 
attachment, and thereafter the Appellant moved the court to vacate 
the contempt order (R. 21) (J.A. 5). This motion to vacate was 


denied. 


* It is believed that this fact will not be questioned; however, should a question arise, this appears 

in the untranscribed stenographic notes of the statements by the court at the time of rendering judgment 
on the contempt order. 
| 
** Frederick A. Sterling departed this life on April 21, 1957. 





ASSIGNMENT OF ERRORS 


1. The court was in error in adjudicating P. David Sterling in 
contempt for the failure to deposit money in the registry of the court 
or pay said sum to the Appellee pending appeal. 


2. The court was in error in refusing to vacate said contempt 
order after the appellee had issued writs of attachment against funds 


of the Appellant sufficient to satisfy said sum. 


SUMMARY OF ARGUMENT 


1. The contempt order commanding P. David Sterling's imprison- 
ment for disobedience of the court order to pay money is civil in nature 
and invalid under Sec. 11-326, District of Columbia Code (1951 Edition). 


2. While the appeal is pending on the order directing P. David 
Sterling to pay over a certain sum to the Appellee or into the registry 
of the court, the court may not hold P. David Sterling in contempt for 
resisting said order, notwithstanding the fact that no supersedeas bond 


was given. 


3. The lower court's order directing the payment of money is in 
effect a mandatory injunction which is automatically stayed pending 
appeal, and hence a resistance of said order furnishes no basis for a 


contempt order. 


4. The contempt order for P. David Sterlin's failure to pay 
money should be vacated because of Appellee’s subsequent attachment 
of sufficient funds to satisfy the judgment. 


5. It is stipulated that P. David Sterling does not have the funds 
at issue. Subsequently, property in excess of the amount needed to 
satisfy the judgment was attached. For these reasons P. David Ster- 
ling is unable to pay, which inability is a valid defense against a con- 


‘tempt order. 


ARGUMENT 


The contempt order is civil in nature 
and invalid under the provisions of 
Sec. 11-326. 

On the 9th day of January, 1957 the court ordered on the rule to 
show cause that a judgment be entered in favor of James A. Crooks, 
Conservator of the Estate and Personal Welfare of Frederick A. Ster- 
ling, against P. David Sterling, in the sum of $57,009.62. The court 
ordered that Sterling pay this money to Crooks or into the registry of 
the court on or before the 22nd day of January, 1957 (R. 10) (A; 2). 


From this order the Appellant duly entered his appeal (R. 11) 
(J.A. 2) and, pending the appeal, for reasons hereinafter more fully 
set out, he did not pay the money to Crooks or into the registry of the 
court as ordered. Crooks, the former appellee, then rushed in and by 


motion demanded that P. David Sterling be held in contempt of court 
(R. 12) (J.A. 2). | 


Acting on this motion the court held P. David Sterling to be in 
contempt of court, and directed the United States Marshal to take him 
into custody and commit him to jail (R. 17) (J.A. 4). P. David Ster- 
ling had resisted this order to pay money to James A. Crooks, ina 
civil action in which James A. Crooks, in his capacity as conservator, 
was to benefit. In other words, a private remedy was sought and 
granted by the court. P. David Sterling's resistance to this order, if 
it did in fact amount to a contempt, was a civil contempt, the order 
committing him to jail being remedial and coercive in nature, and the 
party chiefly interested in its conduct and prosecution being Mr. Crooks, 
for the enforcement of whose private rights and remedies the order 
was granted. -- McComb v. Jacksonville Paper Co., 336 U.S. 187, 
93 Law Ed. 599. : 


In a 1956 case before the First Circuit, MacNeil v. United States, 
236 F. 2d 149, quoting with approval In re Nevitt, Eighth Circuit, 
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117 Fed. 448, 458, the court said: 


"Proceedings for contempt are of two classes -- 
those prosecuted to preserve the power and vindi- 
cate the dignity of the courts, and to punish for 
disobedience of their orders, and those instituted 
to preserve and enforce the rights of private 
parties to suits, and to compel obedience to orders 
and decrees madeto enforce the rights andadminis- 
ter the remedies to whichthe court has found them 
to be entitled. The former are criminal and puni- 
tive in their nature, and the government the 
courts, and the people are interested in their pro- 
secution. The latter are civil, remedial, and 
coercive in their nature and the parties chiefly in 
interest in their conduct and prosecution are the 
individuals whose private rights and remedies they 
are instituted to protect or enforce." 


And coming down to the decisions in this Court, there can be no 
doubt but that this case involves a civil contempt with the purpose, not 


to punish, but to coerce. -- Duell v. Duell, 85 U.S. App. D.C. 78, 
178 F. 2d 683. 


Granting, then, that this was a civil contempt proceeding to 

coerce the payment of the money by P. David Sterling, the court 
below with a figurative whack of the gavel ordered that the Appellant 
be seized and immediately confined (R. 17) (J.A. 4), without giving 
a moment's cognizance to the District of Columbia Code which expressly 
forbids an improper committal into a debtors' prison. Thus the court 
below exercised judicial indiscretion by flying up in the very face of 
Sec. 11-326, District of Columbia Code (1951 Edition), which declares: 

" , . . but where the decree only directs the 

payment of money no defendant shall be im- 

prisoned except in those cases especially pro- 

vided for." 
And the words "except in those cases especially provided for" do not 
grant the court the power to overstep the limitation which forbids the 
imprisonment under a decree which directs the payment of money. -- 
Bates v. Bates, 141 F. 2d 723, 70 U.S. App. D.C. 14. 


CS tek a, “seins es See, 
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In Rapeer v. Colpys, 66 App. D.C. 216, 218, 85 F. 2d 715, 
Judge Stephens ruled: 


"Section 102 [Sec. 11-326] providing 'but when the 
decree only directs the payment of money no de- 
fendant shall be imprisoned except in those cases 
especially provided for ,' is clearly a limitation 
upon the power of the court in a fundamental sense. 
And a decree which transcends a limitation upon a 
court's fundamental power is void. This proposition 
is so elementary that it is not worthy of extended 
discussion. . . It is true in contempt proceedings: 
Ex parte Robinson, 19 Wall. 505, 22 L. Ed. 205." 


Since the decree of the lower court directed the payment of 
money, the order of commitment for contempt is void unless the 
decree is covered by some other provision of the code. There being 
no such code provision, the lower court has ordered P. David Sterling's 


imprisonment contrary to the clearly expressed laws of the District of 


Columbia and has acted beyond the powers of its jurisdiction. The 


contempt order must be set aside. 


2. Appellant's resistance of the court order 
pending appeal is not a contempt of court. 


Upon the court's order for P. David Sterling to pay the 
$57,009.62, an appeal was duly noted (R. 11) (J.A. 2). Before final 
judgment and while the appeal was pending, the court should not have 
committed Sterling in contempt for resisting the order, notwithstanding 
the fact that no supersedeas bond has been given. As appropriately 
stated by Judge Woodson of the Supreme Court of Missouri, in McNealey 
v. Rouse, 264 S.W. 283: | 

"No court has the authority to commit one for con- 
tempt for failure to comply with its order, when 
the litigation out of which it grew is still pending 
and undisposed of, when the contempt is adjudged. 


This is elementary and needs the citation of no 
authority to support it." 
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In a case in New Jersey, on all fours with the present case, the 
court upheld this proposition. -- Helbig v. Phillips, 109 N.J. eq. 546, 
158 A. 441, 93 A.L.R. 706. In that case the appellant was ordered to 
deliver certain stock to the appellee or to put up a bond in lieu of 
delivery. The appellant resisted the order pending appeal on the 
merits, and was adjudged by the lower court to be in contempt for his 
refusal to so deliver the stock. Setting aside the contempt the appeals 


court stated: 


"The fundamental thought underlying our decision 
on this subject is the preservation of a status quo 
on which the determination of the appeal may act 
effectively. . . . Where the decretal order or in- 
junction, by whatever name known, calls for an 
alteration in the status of the parties as previously 
existing, and an appeal is taken, the effect of the 
appeal is to suspend the operation of such an order 
or injunction until, and subject to, the determina- 
tion of the appeal. . . . An injunction or order 
requiring a change in the existing status is ipso 
facto suspended by appeal, need not be performed 
while appeal is pending, and contempt may not be 
predicated on failure to perform it in that event. 


"In the case at bar, the order requiring security, 
or, in the alternative, the delivery of the stock, 
made after the appeal was perfected, was beyond 
the jurisdiction of the court . . ., and consequently 
erroneous. .« =." 


In an earlier case in that same jurisdiction, Pennsylvania Rail- 
Road Co. v. Nat'l. Docks and N.J.J.C. Railway Co. (1896), 35 A. 433, 
the court, touching on the power of the lower court to act in its discre- 


tion to hold parties in contempt for resisting its affirmative orders 
while appeal is pending, stated: 


"Touching the contention. . . that a power rests 
in the discretion of the chancellor to execute or 
to refrain from executing the decree in his court 
during the pendency of the appeal, the conclusive 
answer is that such a function would be wholly in- 
consistent with the paramount cognizance given to 
this court over the subject. Such a theory would 
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have the effect of reducing the absolute right of 
appeal, so clearly created by the statute, toa 
conditional right, such condition being the aa 
sure of the chancellor. 


"In the case before us, therefore, the opinion 
of this court is that the decree in question lost, 
for the time, all its force, and that the appellant 
could not fall into contempt by resisting its execu- 
Ldn. ™ | 

| 


This simple proposition, as clearly declared in the cases above 
cited, is one of reason and justice. In the instant case the court has 
ordered P. David Sterling to pay $57,009.62 to James A. Crooks or 
into the registry of the court. Convinced that this holding is incorrect 
the Appellant has duly noted his appeal. It is thus for the Court of 
Appeals, considering the proposition on the merits of the law, to 
ultimately determine whether or not P. David Sterling is in fact 
indebted or ought to pay the said sum to the conservator of his father's 
estate. For the lower court to hold Sterling in contempt, while the 
cause is before this Court on the merits, is, in effect, to oust this 
Court from its rightful authority and to deprive the Appellant of his 
absolute right of appeal. : 


The court below was thus in error, and it should be so adjudged. 


3. Appellant's resistance of the court order 
pending appeal is not a violation of a Ero 
hibitory injunction. 


It may be further considered that the lower court's order for 
P. David Sterling to pay the money was, in substance, an injunction. 
Pending an appeal he was directed to do an affirmative act and to pay 
the money, at issue in the primary cause of action, to his adversary 
or to the court. If, then, it was in substance an injunction, a careful 
consideration should be given to whether it was prohibitory or manda- 


tory in nature. 
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"In order to determine whether an injunction is 
prohibitory or mandatory in nature, it is neces- 
sary to look to what will have to be done in order 
to comply therewith. If the thing complained of 
is a passive condition existing, at the time, with- 
out affirmative acts on the part of the respondent, 
it is obvious that affirmative action will have to 
be taken to remove the condition, and consequent- 
ly the injunction will be mandatory in nature. 


"If the thing complained of results from present 
and continuing affirmative acts on the part of the 
respondent, acts that he must regularly continue 
to do in order to maintain the condition, and the 
injunction merely orders him to refrain from 
continuing to do those acts, the injunction will 
be prohibitory in nature, since passiveness on 
his part will remedy the condition."' -- See the 
Helbig v. Phillips case, supra, as annoted at 

93 A.L.R. 706. 

In the instant case the Appellant was directed to pay money. This 
would be an affirmative act, and as such the order directing it would be 
in substance a mandatory injunction. It is a well settled rule of law that 
all proceedings on a mandatory injunction are stayed by an appeal from 
the order granting the injunction (Green Bay and M Canal Co. v. Norrie, 
128 Fed. 896, aff'g. 118 Fed. 923), and it cannot be enforced pending 
a duly perfected appeal. -- Helms Groover & Dubber Co. v. Copenhagen, 


177 Pac. 935. 


The appeal of P. David Sterling supersedes the order to pay the 
money, and to that end the order should be stayed pending disposition by 
the appellate court; and the lower court is without jurisdiction to punish 
a disobedience of this order as a contempt pending the appeal. -- Helbig 
v. Phillips, as annotated, supra. ia 


4. The subsequent attachment by Appellee 
should of itself cause the contempt order 
to be vacated. 


As noted previously, the former Appellee petitioned the court 
to hold P. David Sterling in contempt for refusing to pay the money as 


eee ta doe ee Ne Be. 
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directed by the order on the rule to show cause (R. 10) (J.A. 1): 


"Patrick David Sterling has no assets within the District of Co- 
lumbia or elsewhere. . . ,'' averred James A. Crooks (R. 14) (J.A. 
3) in support of his demand for Sterling's adjudication in contempt. 

This allegation, so averred, plus other matters of similar import 
indicated that the personal welfare and estate of Frederick A. Sterling 
would be greatly prejudiced if P. David Sterling -- the son of the man 
whose interests James A. Crooks represented -- were not held in 
contempt, thrown in the bastille, and thus forced to pay this money to 
James A. Crooks or into the registry of the court (R. 14 & 15) (J.A. 3). 


Having thus blown loud the trumpet of "prejudice to the estate" 
and "no assets," the former Appellee had hardly waited until the ink 
was dry on the contempt order he so zealously demanded, when he 
turned right around, one week later (R. 21 & 32) (J “A. 5, 11) and 
executed by writs of attachment on the assets of P. David Sterling -- 
the very same P. David Sterling whose lack of assets the former 
Appellee had averred. : 


The judgment was for $57,009.62, yet the assets so attached 
amounted to $136,948.80 in money and debts (R. 21 & 26) (J.A. 5, 
8-9), of which the Appellant was entitled to one-third, and real estate 
of the value of $65,000.00 (R. 22) (J.A. 6). Obviously such assets 
were available in sufficient quantity to satisfy the judgment against 


P. David Sterling then on appeal to this Court. 


The funds having been attached, the Appellant then moved the 
court to vacate its contempt order. This motion was promptly denied 
(R. 31) (J.A. 10, 11). Such denial was in complete disregard of the 
original reason for the contempt order: To coerce the Appellant to 
pay money -- if not to the Appellee, at least into the registry of the 
court -- so that the Appellee's judgment, if affirmed by this Court, 
would not be an empty victory. There being more than sufficient assets 
to satisfy the judgment, the contempt order was not only unnecessary 
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but unreasonable, arbitrary, and contrary to the original reason for 


granting the contempt order. 


The Appellee, having attached P. David Sterling's assets a week 
after the court had held him in contempt, not only belied his own affi- 
davit (R. 14) (J.A. 3), but tied up so much of the Appellant's assets 
that, if he wished to pay and purge himself of this contempt, he would 
be unable to do so. Had Crooks been as anxious and interested in get- 
ting the money in hand as he claimed to be by his averments (R. 14) 
(J.A. 3), then why did he come forward and argue against the motion 
to vacate the order of contempt and yet not, then or now, condemn 
under the writs of attachment the property necessary to meet the sum 
of the judgment? 


It has been held by some authorities that an attachment for con- 
tempt for failure to comply with an order to pay money lies only when 
the payment cannot be enforced by execution. -- Walters v. Reinhoudt, 
225 N.Y.S. 123, aff'd. 228 N.Y.S. 917, 17 C.J.S. 17, sec. 13; for 
it is a sensible rule that where you have at issue merely a judgment to 
pay money, and such judgment could be easily enforced by execution 
on writs of attachment, it should not also afford a basis for contempt 
proceedings. The civil contempt proceeding is to coerce the payment, 
not to punish. It follows logically, then, that a payment which may be 
secured by other simple legal remedies does not also furnish the basis 
for contempt proceedings. -- Cohen v. Cohen, 300 N.Y.S. 202. 


If Mr. Crooks is so anxious for his money, he may get it. If not, 


the court should be no more anxious than the party allegedly in injury 
to compel the Appellant to pay over the sum of money at issue. 


5. Appellant's inability to pay is a valid 
defense against the contempt order. 


* 
By stipulation it was determined that Leroy J. Blackwelder, and 


not P. David Sterling, had the $57,009.62 in question. Blackwelder 


a 
Joint Appendix, p. 108, in No. 13,752, in this Court, between the same parties. 
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has been held in contempt by the very same court to pay the very same 
amount of money -- the single sum of $57,009.62 (at issue on the 
merits). Not only is P. David Sterling not the holder of the money, but 
his property has been attached by the Appellee to further guarantee the 
payment of that sum. So, not only did he not have the money, but now 
his own money is tied up in attachment. Thus the Appellant is com- 
pletely unable to purge himself of the contempt, if he so desires; and 
the legal proposition that the inability of an alleged contemner, without 
fault on his part, to render obedience to an order or decree of court, 
is a good defense to a charge of contempt for the disobedience of the 
order or decree. -- Re Sobol, 242 Fed. 487; and Caffrey v. Caffrey, 
55 App. D.C. 285; see, also, Annotations 22 A.L.R. 1256, 31 A.L.R. 
649, 40 A.L.R. 546, 76 A.L.R. 390, and 120 A.L.R. 730. This legal 
proposition was upheld in the Supreme Court. -- United States v. Bryan, 
70 Sup. Ct. 724, 339 U.S. 323, 94 Law Ed. 884. 


CONCLUSION 


It is respectfully submitted that the contempt order should be set 


aside and vacated. | 


| 
MARK P. FRIEDLANDER 


Rm. 502 Hill Building 
839 - 17th Street, N. W. 
Washington 6, D. C. 


Of Counsel: Attorney for Appellant. 


Samuel L. Mensh 
1700 "I'' Street, N.W. 
Washington 6, D. C. 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 
[Filed January 9, 1957] 3 


In the Matter of ) : 
FREDERICK A. STERLING, ) Civil Action No. 3431-56 
also known as Frederick ) : 
Sterling and as F. A. Sterling ) 

ORDER ON RULE TO SHOW CAUSE — 

This cause having come on for hearing on the Rule to Show Cause 
issued herein against Patrick David Sterling on September 20, 1956, 
and upon consideration thereof and of the evidence adduced in open 
Court by the parties hereto and of the argument of counsel and the 
Court having made its finding of facts and sontiusions of law it is, by 
the Court, this cx day of January, 1957, : 

ORDERED: | 

1. That judgment be and hereby is entered in favor of James A. 
Crooks, conservator of the estate and personal welfare of Frederick 
A. Sterling, against Patrick David Sterling in the sum of $57,009.62, 
together with interest thereon from August 15, 1956. 

2. That Patrick David Sterling be and he hereby is directed to 
pay over to James A. Crooks, conservator of the estate and personal 
welfare of Frederick A. Sterling, or into the Registry of the Court, on 
or before the 22d day of January, 1957, the sum of $57,009.62, together 
with interest thereon from August 15, 1956, and said Patrick David 
Sterling be and he hereby is directed to deliver to said James A. Crooks, 
conservator of the estate and personal welfare of Frederick A. Sterling, 
the contents of the safe deposit box of Frederick A. Sterling in the Riggs 
National Bank not heretofore delivered to such conservator. 


/s/ Alexander Holtzoff 
JUDGE | 
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NOTICE OF APPEAL [ Filed Feb 5 1957] 
Notice is hereby given this 5 day of February , 1957, that 
P. David Sterling hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 9th day of January, 1957 in favor of James A. Crooks, Conservator 
of the Estate and Personal Welfare of Frederick A. Sterling against 
said P. David Sterling. 


/s/ Mark P. Friedlander, Attorney for 
P. David Sterling. 


[Certificate of Service ] 


[Filed Mar 27, 1957] 


MOTION TO ADJUDICATE 
PATRICK DAVID STERLING IN CONTEMPT 


Comes now James A. Crooks, the duly qualified and acting con- 
servator of the estate and personal welfare of Frederick A. Sterling, 
through counsel, and moves the Court to adjudge Patrick David Sterling 
in contempt of this Court for his failure to comply with the Order on 
Rule to Show Cause entered herein January 9, 1957, wherein Patrick 
David Sterling was directed to pay over to said conservator or into the 
Registry of the Court, on or before the 22nd day of January, 1957, the 
sum of $57,009.62, together with interest thereon from August 15, 1956. 

And for reasons therefor reference is made to the affidavit of 
said conservator attached hereto and made a part hereof, and such 
other and further reasons as may be brought to the attention of the Court. 


/s/ Justin L. Edgerton *** 
Attorney for conservator 


[Notice and certificate of service ] 





14 [Filed March 27, 1957] 

AFFIDAVIT IN SUPPORT OF MOTION TO ADJUDICATE 

IN CONTEMPT | 
District of Columbia, ss: : 

James A. Crooks, being first duly sworn, on oath deposes and says 
that he is a member of the Bar of this Court and the duly appointed and 
acting conservator of the estate and personal welfare of Frederick A. 
Sterling; that on the 9th day of January, 1957, the Court entered herein 
an Order on Rule to Show Cause directing Patrick David Sterling to pay 





to this affiant, as conservator, or into the Registry of the Court the 
> sumof $57,009.62, together with interest from August 15, 1956, onor 
» before January 22, 1957; that said sum has not been paid to affiant or 
paid into the Registry of the Court; that affiant has been unable to locate 
the whereabouts of Patrick David Sterling; that Patrick David Sterling 
appears to have absented himself from the District of Columbia since 
prior to the trial of this matter which was consolidated with Civil 
Action No. 4006-56; that affiant has undertaken to locate assets of 
Patrick David Sterling in the District of Columbia and, as far as he has 
been able to ascertain, Patrick David Sterling has no assets within the 
District of Columbia or elsewhere except an interest as tenant by the 
entirety with his wife, Elizabeth Beach Sterling, in real estate known 
as Lot 23 in Square 1368 in the District of Columbia improved by 
premises 4640 Reservoir Road, N. W., and that said Patrick David 
Sterling and his said wife conveyed said real estate to one Paul Proctor 








by deed recorded among the Land Records of the District of Columbia 
on January 10, 1957; that Patrick David Sterling by his failure to 
comply with the Order of Court entered herein has prejudiced the 
personal welfare and estate of Frederick A. Sterling for whom this 
15 affiant is conservator. : 
/s/ James A. Crooks 


[ Jurat] 





[ Filed April 18, 1957] 

ORDER OF ADJUDICATION AND COMMITMENT 

This cause having come on for hearing upon the motion of James 
A. Crooks, Conservator of the Estate and Personal Welfare of Fred- 
erick A. Sterling, to adjudicate respondent Patrick David Sterling in 
contempt for his failure to comply with the provisions of the Order here- 
in of January 9, 1957, and upon consideration thereof and of the argu- 
ment of counsel in open Court, and the Court having made its findings 
of fact and conclusions of law thereon, it is, by the Court, this 18 
day of April, 1957, 

ADJUDGED and ORDERED that the respondent Patrick David 
Sterling is in contempt of the Court because of his failure to have 
obeyed the Order herein of January 9, 1957, directing him to pay the 
sum of $57,009.62, assets of the Estate of Frederick A. Sterling, to 
James A. Crooks, Conservator, or into the Registry of this Court, 
and that the United States Marshal in and for the District of Columbia 
is hereby directed to take into his custody the person of the respondent 
Patrick David Sterling and commit him to the Washington Asylum and 
Jail until such time as the said Patrick David Sterling shall purge 
himself of his contempt by fully complying with the provisions of the 
aforementioned Order herein of January 9, 1957, by paying said sum 
of $57,009.62 to James A. Crooks, Conservator, or into the Registry 
of this Court. 


/s/ Alexander Holtzoff 
Judge 


[ Signatures of counsel] 


[ Filed May 17, 1957] 
NOTICE OF APPEAL 
Notice is hereby given this 17 day of May, 1957, that P. David 
Sterling hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court adjudicating him 


££ p . 
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in contempt entered on the 18th day of April, 1957 in favor of James 
A. Crooks, Conservator of the Estate and Personal Welfare of Fred- 
erick A. Sterling against said P. David Sterling. 
/s/ Mark P. Friedlander * * * 
[Certificate of Service] 





21 [ Filed June 13, 1957] 


MOTION TO VACATE ORDER OF APRIL 18, 1957 
HOLDING P. DAVID STERLING IN CONTEMPT 
‘ AND COMMITTING HIM, OR, IN THE ALTERNA- 
TIVE, TO SATISFY SAID ORDER BY INVOLUNTARY 
PURGING 


Comes now P. David Sterling, by his attorneys, Mark P. Fried- 
lander and Samuel Mensh, and moves this Honorable Court to either 
vacate the Order holding him in contempt, or to satisfy said Order, 
for the following reasons: 

1. That on April 25, 1957, James A. Crooks, Conservator of 
the Estate and Personal Welfare of Frederick A. Sterling, executed 
by writs of attachment on the assets of P. David Sterling. 

2. That the attachment was levied on Oliver Sterling and Thomas 
H. McKittrick, Trustees Under the Will of Dorothy Sterling, Deceased. 

pt 3. That on the 6th day of May, 1957 the garnishees and the said 

>” Conservator entered into a stipulation extending the time in which 
answers to the interrogatories in attachment might be filed until May 
17, 1957. : 

4. That on the 10th day of May, 1957, the said garnishees did, 

under oath, answer said writ of attachment and did file said answer on 

May 14, 1957. ! 

5. That more than the required time has elapsed since the 
answer was filed, which would have justified the condemnation of said 
funds had the said Crooks, Conservator, desired to do so. 

6. That the answer showed assets in money and debt s of 
$136,948.80. That the answer also showed the ownership of real 


6 
estate, but failed to set for the value thereof; but said value is in excess 
of $65,000.00. 
7. That of the above amounts P. David Sterling is entitled to 
one-third, having reached the age of thirty on June 3, 1957, as shown 
by the answer in attachment. 


Points and Authorities in Support of 
Motion 


P. David Sterling was named as the respondent on a rule to show 
cause why he should not be held in contempt of this Court for failing to 
deliver to the Conservator of the Estate of his father monies which 
were stipulated he had delivered to Leroy J. Blackwelder. His inability 
to obey the Order of the Court was obvious, and the effect of such ina- 
bility has already been the subject of adjudications insofar as they 
affect the issuance of an order in contempt. -- U.S. v. Bryan, 339 
U.S. 323, 94 Law Ed. 884. 

But nevertheless the Court, at the urging of counsel for the 
Conservator, held P. David Sterling in contempt. That such Order 
was unnecessary is indicated by the prompt attachment and the assets 
disclosed. There is no doubt but that this is a civil contempt, and 
the purpose of it is not to punish but to coerce. -- Duell v. Duell, 

85 U.S. App. D.C. 78, 178 Fed. 2d 683. 

The attachment of the assets of P. David Sterling will prevent 
him from recovering the same from the Trustees in New York, and 
will prevent him from complying with the Order of this Court. 

He does not believe that the decision of the District Court was 
correct, and has appealed therefrom. Should he be unsuccessful in his 
appeal there can be no doubt but that there will be available sufficient 
assets to pay the judgment. The purpose of civil contempt having been 
accomplished by the involuntary act of P. David Sterling through the 
attachments issued by the Conservator, it is respectfully submitted 
that the Order of commitment and adjudication in contempt should be 
vacated or at least satisfied. 


/s/ Mark P. Friedlander 
/s/ Samuel Mensh * * * 


a p 
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24 [Filed June 20, 1957] 
AFFIDAVIT OF OLIVER J. STERLING | 
Oliver J. Sterling, being first duly sworn, on oath states as 
follows: : 
1. I make this Affidavit in opposition to the motions filed on 
June 13, 1957, in the above-entitled cases by Leroy J. Blackwelder 
and P. David Sterling, respectively, to vacate the orders of April 18, 
1957, holding them in contempt, and for alternative relief. 
2. Iam aco-trustee with Thomas H. McKittrick, under the Will 
of Dorothy Williams Sterling, deceased, which will was probated in 
5 this Court (Administration No. 76276). | 
3. On or about May 14, 1957, said Thomas H. McKittrick and I, 
in response to a writ of attachment after judgment served upon us in the 
above-captioned cause No. 3431-56, filed responses to interrogatories 
setting forth the interest of P. David Sterling held by us as trustees 
under the terms of the aforementioned will. | 
25 4. Pursuant to Paragraph Sixth of said will, wherein the interest 
of P. David Sterling is stated, said P. David Sterling, since June 3, 
1957, has had a one-third (1/3) interest in said trust estate. 
5. Said entire trust estate, of which P. David Sterling has a 
one-third interest, consists of the following: 
A. Real estate in the District of Columbia: ; Premises 3260 
Prospect Avenue, N. W., known for purposes of taxation as 
Lot 830, Square 1206, the fair market value of which (after 
allowance for real estate commissions and selling expenses) , 
I believe, after diligent inquiry, to be not greater than $37,500.00. 
Premises 1617 19th Street, N. W., known for. purposes of taxa- 
tion as Lot 18, Square 134, the fair market value of which (after 


allowance for real estate commissions and selling expenses), 
I believe after diligent inquiry, to be not greater than $17,000. 
B. A note made by Annie H. Kondrup and Annie K. Gray, 
dated August 21, 1951, having as of the date of response to the 
interrogatories on May 10, 1957, an unpaid balance of approx- 
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imately $26,700.00. 

C. U.S. Government Bonds, U.S.A. Certificates 3-3/8 Series 
due February 14, 1958, in face amount of $35,000.00, having a 
fair market value of approximately $34,750.00. 

D. Cash on deposit in Chase Manhattan Bank, 42nd Street 
Branch, New York City, $40,121.73 (including the proceeds from 
redemption of Federal Intermediate Credit Banks Consolidated 
Debentures, referred to as item 4 in the explanatory statement 
attached to the answers to the interrogatories). 

E. Claim for residue not yet distributed by the executor of the 
Estate of Dorothy Williams Sterling, in the amount of $36,123.72. 
My co-trustee and I notified the conservator for Frederick A. 
Sterling of this claim, informally shortly after his appointment 
as temporary conservator on August 17, 1957, and formally by 
letter dated November 1, 1956. It is our intention to look to the 
Estate of Frederick A. Sterling for payment of this claim. It is, 
however, impossible to determine at this time whether the assets 
of said Estate will be sufficient to pay this claim, and accordingly 
it may be necessary to proceed against the surety on the execu- 
tor's bond, at considerable expense. Consequently, it is impos- 
sible to state with certainty the value of this claim as an asset 

of the trust. 


6. The maximum gross value of the entire trust estate is, 


accordingly, $192,445.45. Out of this amount, however, the following 


amounts are payable: 


Income owing to but not paid to Frederick A. 
Sterling prior to his death on April 21, 
1957 - Approximately $4,000.00 
Income owing to successor beneficiaries - 
Approximately $ 500.00 








9 
Expenses of operation of trust (including 
unusual litigation expense) incurred 
but not yet paid, or to be incurred 
(estimated) ~ $8,000.00 
The maximum net value of the entire estate is therefore , approximately 
$179 ,945.45, of which one-third is $59,981.82. It is probable, however, 
27 for the reasons stated hereinbefore, and particularly considering 
the uncertainty of real estate values, that the ultimate value of said 
one-third on distribution will be several thousand dollars lower. 
/s/ Oliver J. Sterling 
[ Jurat ] | 


28 [Filed June 20, 1957] 


AFFIDAVIT OF JAMES A. CROOKS, CONSERVATOR 
FOR FREDERICK A. STERLING : 


District of Columbia, ss: 7 

James A. Crooks, being first duly sworn, on oath deposes and 
says that he is the conservator, appointed by this Court, for the estate 
and personal welfare of Frederick A. Sterling; that Frederick A. 
Sterling died April 21, 1957, leaving a last will and testament dated 
October 3, 1950, and a codicil thereto dated March 9, 1955, wherein 
the three children of said Frederick A. Sterling, namely , Maive 
Frederica Sterling, John Williams Sterling, and Patrick David Sterling, 
are nominated as executors; that there is pending in Administration 
No. 92766 a proceeding for the appointment of a personal representa- 
tive; that affiant, as such conservator, holds cash and securities of 
the value of approximately $40,000.00; that in addition, Patrick David 
Sterling is indebted to the estate of his said father, Frederick A. 
Sterling, in the amount of $58,550.00 as evidenced by unsecured 
promissory notes, made by Patrick David Sterling, which notes are 
held by affiant as conservator; that affiant received on or about Novem- 
ber 1, 1956, a letter from the trustees of the estate of Dorothy Williams 
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Sterling claiming the sum of $36,123.72 representing the undistributed 
portion of the estate of Dorothy Williams Sterling held by Frederick 
A. Sterling as executor thereof; that this affiant received on June 6, 
1957, a letter from the National Savings and Trust Company advising 
that said Frederick A. Sterling is endorser of a note made by P. David 
Sterling and Elizabeth Beach Sterling with an unpaid balance of $34,500. - 
00 overdue since April 22, 1956, as more fully appears from a copy of 
said letter attached hereto and made a part hereof; that as conservator 
affiant did, four days after the death of Frederick A. Sterling, cause 
29 an attachment to be served on Oliver J. Sterling and Thomas H. 
McKettrick, trustees under the will of Dorothy Williams Sterling, as 
to the share of Patrick David Sterling in said trust; that he was aware 
at the time said attachment was made that there was serious question 
as to his authority to act other than to wind up and account to the 
personal representative of said decedent, but he proceeded for the sole 
purpose of preserving the status quo so that the personal representa- 
tive of said Frederick A. Sterling, when appointed, could, if he deemed 
it necessary or expedient, to proceed against the interest of Patrick 
David Sterling in said trust to satisfy the judgment herein against 
said Patrick David Sterling or any other claims of said estate against 
Patrick David Sterling. 
/s/ James A. Crooks 
[ Jurat ] 


31 [Filed June 24, 1957] 


ORDER DENYING MOTION OF P. DAVID 
STERLING TO VACATE ORDER OF APRIL 
18, 1957, OR FOR ALTERNATIVE RELIEF 


This cause came on to be heard upon the motion of P. David 
Sterling to vacate the order of April 18, 1957, holding him in contempt, 
or in the alternative, to satisfy said order by inveluntary purging, 
and thereupon, in consideration thereof and of the memorandum of 








11 | 
points and authorities with supporting affidavits filed by James A. 
Crooks, Conservator, in opposition thereto, and of the argument of 
counsel in open Court, it is, by the Court, this 24 day of June, 1957, 
ORDERED, that said motion be and the same is hereby denied. 
/s/ Alexander Holtzoff 


Judge 
* ke kK * 
32 [Filed May 14, 1957] 
* a * mM x | 
INTERROGATORIES 


lst. Were you at the time of the service of the writ of attach- 
ment, served herewith, or have you been, between the time of such 
service and the filing of your answer to this interrogatory, indebted to 
the respondent, Patrick David Sterling? If so, how, and in what 
amount ? | 

Answer; See answer to 2nd. | 

2nd. Had you, at the time of the service of the writ of attach- 
ment, served herewith, or have you had, between the time of such 
service and the filing of your answer to this interrogatory, any goods, 
chattels, or credits of the respondent, Patrick David Sterling, in your 
possession or charge? If so, what? | 

Answer: Yes. See attached explanatory statement. 

We declare under the penalties of perjury that the answers to the 
above interrogatories are, to the best of our knowledge and belief, 
true and correct as to every material matter. : 

/s/ Thomas H. McKittrick /s/ Oliver J. Sterling 

Signed this 10th day of May, A.D. 1957. 

: 
33 EXPLANATORY STATEMENT IN RESPONSE 
TO SECOND INTERROGATORY TO GARNISHEE 
The undersigned garnishees, Thomas H. McKitt rick and Oliver 
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J. Sterling, are trustees under the will of Dorothy Williams Sterling, 
which will was admitted to probate by the United States District Court 
for the District of Columbia, Administration No. 76276. Under said 
will, the aforesaid trust was created consisting of the rest, residue 
and remainder of the property, real and personal, of said Dorothy 
Williams Sterling. Said will provides, respecting said trust estate, 
that the net income should be paid to Frederick A. Sterling, the hus- 
band of Dorothy Williams Sterling, during his lifetime. Said will 
further provides, in Paragraph Sixth, as follows: 

"(b) Upon the death of my husband or in the event of his 
predeceasing me, upon my death said trustees are directed to 
divide the trust estate or my estate into three equal and separate 
trusts, and to pay the income from one of each of said trusts to 
my three children, JOHN WILLIAMS STERLING, PATRICK 
DAVID STERLING and MAIVE FREDERICA STERLING, respec- 
tively; provided, however, that during such time as any of my 
said children may be under the age of twenty-one years, said 
trustees shall use, apply and expend all of the net income from 
such child's individual trust, or so much thereof as may be 
deemed necessary in the absolute discretion of said trustees, 
for the support, maintenance, education and comfort of such 
child, according to the station of life to which he or she has 
been accustomed. From and after the attainment of the age of 
twenty-one years by any such child, the net income, excluding 
gains from the sale of any of the trust estate, from his or her 
trust shall be paid over directly to such child until the termina- 
tion of the trusts as hereinafter provided. 

'(c) Should either of my said children other than my 
daughter, Maive Frederica Sterling, die before the termination 
of their trusts, as hereinafter provided, leaving issue him sur- 
viving, then such child's trust shall be paid over and distributed 
per stirpes to his issue; but in the event that there should be no 
issue, that child's trust shall be added in equal shares to the two 
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remaining trusts." | 
34 "(e) Upon the 25th birthday of PATRICK DAVID STERLING, 
he shall be paid one-half the corpus of his trust estate, plus any 
accumulated income on such part. Upon attaining the age of 
thirty years, he shall receive the remainder of the corpus of 

his trust, and it shall thereupon be terminated. " 

Said Patrick David Sterling is the respondent in the above-captioned 
case. Said Frederick A. Sterling died April 21, 1957. Said Patrick 
David Sterling was born June 3, 1927, and has, therefore, now passed 
his 25th birthday, and will reach thirty years on June 3, 1957. 

The entire trust estate, in which Patrick David Sterling has a 
one-third interest as described in the foregoing provisions of the will, 
consists of the following, subject to the determination of charges, 
expenses, and distribution of undistributed net income, when deter- 
mined, to the persons entitled thereto: i 

1. Real estate in the District of Columbia: _ 

Premises 3260 Prospect Avenue, N.W. known for 
purposes of taxation as Lot 830, Square 1206. 
Premises 1617 - 19th Street, N.W., known for pur- 
poses of taxation as Lot 18, Square 134. 

2. A note made by Annie H. Kondrup and Anne K. Gray, dated 
August 21, 1951, in the face amount of $45,000.00, payable in monthly 








installments of $405.45, at interest of 4-1/2% per annum on the unpaid 





balance, the entire amount being due August 21, 1963 , the unpaid prin- 





cipal balance on said note being, according to the information now 











possessed by the undersigned, approximately $26,700. 

3. U.S. Government Bonds, U.S.A. Certificates 3-3/8 Series 
due February 14, 1958, in face amount of $35,000.00. 

4. $25,000.00 face amount of Federal Intermediate Credit 
Banks Consolidated Debentures dated September 4, 1956, maturing 
June 3, 1957, having interest at 3-5/8% per annum. 

5. Cash on deposit in Chase Manhattan Bank 42nd Street Branch, 
New York City, $14,125.08. | 
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6. Claim for residue not yet distributed by the executor to the 


undersigned as Trustees, in the amount of approximately $36,123.72. 


Dated: New York, N.Y. 
May 10, 1957. 


foveal /s/ Thomas H. McKittrick 
/s/ Oliver J. Sterling 


Trustees under the Will of Dorothy 
W. Sterling. 





OO Ry Mee Ben Se ED EAN. 











